City Council
Additional Handouts for
October 2, 2013

10/2/2013 11:26 AM
AGENDA ITEM 6B

(A) Resolution #2013-45 Authorizing The Drafting And Execution Of A Contract With Cotting Consulting

(B) City Attorney Tim Fenner’s elaboration on the potential application of section 946.13(1)(a) of the Wisconsin
State statutes

(C) City Attorney Tim Fenner’s May 2006 “Perry Letter” regarding involvement an elected official also employed
by a firm doing business with the City of Waterloo.

(D) Email thread cover portions of the communications on this topic.

(E) Memorandum of Understanding adopted by Council action in effect with Madison Audubon Society.



136 North Monroe Street, Waterloo, Wisconsin 53594-1198 A
Phone (920) 478-3025
Fax (920) 478-2021

RESOLUTION #2013-45

AUTHORIZING THE DRAFTING AND EXECUTION OF A CONTRACT WITH COTTING CONSULTING,
WATERLOO TO PROVIDE SERVICES ALLOWING FOR THE START-UP AND FOR THE
PROGRAMMING OF THE WATERLOO REGIONAL TRAILHEAD FACILITY FOR TWELVE MONTHS
AND AUTHORIZING THE DELAY OF IMPLEMENTATION OF AN INTERN AGREEMENT WITH THE
MADISON AUDUBON SOCIETY FOR TWELVE MONTHS

Whereas, the Waterloo Regional Trailhead (WRT) Implementation Team voted affirmatively at its September 30, 2013
meeting to recommend to the Council that it enter into an agreement with Cotting Consulting, Waterloo, Wisconsin to
provide services allowing for the start-up and for the programming of the Waterloo Regional Trailhead Facility for
twelve months; and,

Whereas, Laura Cotting, principal for Cotting Consuiting, has submitted a communication to the Clerk/Treasurer's
office proposing a contract to serve as an Independent Contractor providing services of those described in the Madison
Audubon (MAS) Memorandum of Understanding, with the following details and differences:

1. Remuneration for a sum of $14,000 plus mileage to meetings required by the position (monthly commutes to
Watertown, Jefferson, or Madison to attend GHA and occasional MAS meetings).

2) Mileage not to exceed $500 for the duration of the contract, mileage submitted in accordance with municipal policy.
3) No benefits of any kind including a housing benefit figured into the Madison Audubon Scociety Internship agreement.

4) Contract to begin October 15, 2013 (work on Phase 2 plans, timelines, preliminary WRT bookings, organizing the
November ribbon cutting ceremony, managing the WRT Facebook page, etc), and end October 15, 2014 (2014 intern
starts 1st pay period, the two week overlap is for training).

5) Payments disbursed in the normal municipal pay cycle.

Therefore Be It Resolved, by the Common Council of the City of Waterloo, Wisconsin, that it agrees with the Waterloo
Regional Trailhead Implementation Team recommendation and authorizes the drafting and execution of a contract with
Cotting Consulting, Waterloo to provide services allowing for the start-up and for the programming of the Waterloo
Regional Trailhead facility for twelve months, directing the Clerk/Treasurer in consultation with the City Attorney to draft
a contract and authorizing the Mayor to sign said contract.

Therefore Be It Further Resolved, by the Common Council of the City of Waterloo, Wisconsin that it directs the
Clerk/Treasurer to negotiate a revised agreement with Madison Audubon Society for consideration by the Council at a
future meeting.

PASSED AND ADOPTED this 3" day of October 2013.
City of Waterloo

Signed:

Robert H. Thompson, Mayor
Attest:

Morton J. Hansen, Clerk/Treasurer
SPONSOR(S) —~ Waterloo Regional Traithead Implementation Team, appointed by Mayor Thompson
FISCAL IMPACT - Privately donated dollars would fund Waterloo Regional Trailhead staffing requirements
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City Hall

From: Timothy D. Fenner [TFenner@axley.com]

Sent: Tuesday, October 01, 2013 4:26 PM

To: ‘City Hall

Cc: Andrea V. Roth

Subject: RE: Mayor's request for Attorney's opinion: Alderperson seeking to enter into a service

contract with City to operate Waterloo Regional Trailhead

| think I need to elaborate on the potential application of section 946.13 (1)(a) Stats. to the instant matter. That section
prohibits a public officer from negotiating, bidding for, or entering into a contract in which he or she has a private
pecuniary interest if, at the same time, he or she has a role to play in an official capacity in the making of that contract.
Any public officer who violates the statute is guilty of a Class | felony.......... not a misdemeanor. It is a felony. The statute
imposes strict liability as a means to enforce a prescribed standard of conduct:

“Section 946.13 is directed not at corruption but conduct presenting an opportunity for corruption. Because the
public officer's judgment may be impaired when the officer transacts government business in which he or
she has a personal economic interest, the statute attempts to prevent public officers from succumbing to temptation by
making it illegal for them to enter into relationships which are fraught with the danger that they will advance a private
interest rather than a public good. “ See State v Stoehr 134 W. second 66, 79 — 80 (1986).

The foregoing is an opinion issued by the Wisconsin Supreme Court. In issuing the opinion, the court noted that the
statute is based on the common law rule that an agent may not serve two masters and that an agent may not engage in
self dealing. The court also quoted in the legislative history of the statute:

“The object of (946.13) is to prevent a public officer... from having a private pecuniary interest which may influence
him to exercise discretionary powers in his official capacity and manner inconsistent the interest of the public.’ Id

In the year 2002, the Wisconsin Court of Appeals issued a decision involving a town board supervisor who was ultimately
hired by the town to act as its park manager, when the then current manager walked off the job. Following this
departure, the town received letters of interest from persons desiring to fill the position, and one such letter was from
the town board supervisor. He participated in an interviewing process; and also set forth a specific proposal to provide
the services. An interviewing committee of the town recommended to the town board that it accept the supervisor’s
contract proposal. The town board approved of the proposal in concept, but directed that a contract be worked out with
the supervisor. The Supervisor in question was present at that meeting, did not participate in any discussion and did
not vote on the motion. The supervisor shortly resigned thereafter; and he was subsequently presented with the
contract which he signed. The contract was then formally approved by the town board. He was to receive a salary of
approximately $21,000 per year. Shortly thereafter, the supervisor was charged with a felony. The supervisor argued
that the statute was not applicable because he had resigned as supervisor before the contract was executed. The court
rejected this argument and indicated that the statute applies to not only the execution of the contract, but the prior
phases of negotiating and bidding. When these latter activities were occurring, the supervisor was still a town board
supervisor. The Court of Appeals noted: “We also keep in mind that the statute is not directed at corruption per se, but
conduct raising an opportunity where corruption can occur.” See State v Venema 257 Wis 2d 491, 501 ( Wi App 2002).

There is no question but that the statute is facially applicable to the instant situation. The individual is a city Council
member; and also, the owner of the business that would provide the outside services. Having noted that the statute is
applicable, there is an exception. Section 946.13 (2) Stats provides that the statute does not apply to: “Contracts in
which any single public officer is privately interested that do not involve receipts and disbursements by the political



subdivision aggregating more than $15,000 in any year. “ This exemption would suggest that so long as the
compensation stays below the $15,000 threshold amount, no felony charge can be brought against the individual.

Although the foregoing analysis deals with the potential application of the criminal statute, there is another aspect
arising in the present circumstance. That is the ethical aspect that has been discussed in the e-mail exchanges.
Previously, the city has encountered an ethical situation involving Mr. Perry. There is a significant difference between
the Perry circumstance and what is being proposed at this time. A reading of the opinion involving Mr. Perry clearly
indicates that: “.... upon election to the Comment Council, Mr. Perry no longer works on any Waterloo specific projects;
and that his employer,..., has assigned him to different projects involving other municipalities. “ That fact seems to be
missing in the instant case. Rather, it appears that the individual in question will in fact be working on a project in which
the city has a direct and substantial interest. In the Perry situation, we outlined standards of conduct that could be
followed, that would address the ethical concerns raised under section 19.59 Stats. Presumably in the instant
circumstance, similar standards of conduct could be followed such that the matter falls outside of the application of the
statute. However, the Perry situation also involved the concern about the “appearance” of impropriety or conflict. The
fact that Mr. Perry would not work on any city projects, certainly went a long way in dispelling any such appearance.
That cannot be said in the instant case. This is troublesome.

In summary, the criminal statute is potentially applicable to the circumstance described. However, the application of
that statute can be avoided if the compensation is less than $15,000 per year. The statute setting forth the ethical
standards, can be satisfied by following many of the recommendations set forth in the Perry letter. What cannot be

satisfied, however, is the appearance of “impropriety.” This is the distinguishing factor, and it is most troublesome to
me.

At the end of the day, only the Common Council can make the decision.

Timothy D. Fenner

Axley Brynelson, LLP

2 E. Mifflin St., Suite 200 | Madison, Wi 53703

P.0.Box 1767 | Madison, W| 53701-1767

Office: 608-283-6733 | Fax: 608-257-5444 | 800-368-5661
tfenner@axley.com | axley.com

Axley

Metorpers Mune Fa83

From: City Hall [mailto:cityhall@waterloowi.us]

Sent: Tuesday, October 01, 2013 3:22 PM

To: Timothy D. Fenner

Cc: Bob Thompson Traveling; City of Waterloo, Mayor

Subject: Mayor's request for Attorney's opinion: Alderperson seeking to enter into a service contract with City to operate
Waterloo Regional Trailhead

Tim:

As a follow up to our phone call:

1. Below is my update last night to the Council members.

2. Mayor Thompson is asking for a brief opinion from you on the matter of the City entering into a contractual

agreement with Cotting Consulting, a small consulting firm owned by Alderperson Laura Cotting, for the purposes of
providing services get the Waterloo Regional Trailhead facility up and running; create facility programming for the public
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and get the facility to the point where by an intern can step in approximately one-year’s time to continue operations of
the facility. Alder Cotting states that she intends to continue serving during the time the contract.

3. Attached is the 2006 Perry document which has been my lead document when supplying interested parties with
background information related to ethics and legal matters on this topic.

4. Attached is an email thread attempting to capture the Cotting/Hansen questions & answers.

I will next amend Thursday’s Council agenda to allow for the body to meet in closed session on the Monday night
recommendation. Thank you.

Mo Hansen
Clerk/Treasurer

City of Waterloo

136 North Monroe Street
Waterloo, Wl 53594-1198

voice - 920-478-3025 / fax - 920-478-2021
website - http://www.waterloowi.us
email - cityhall@waterloowi.us

Please consider the environment before printing this email.

From: City Hall [mailto:cityhall@waterloowi.us]

Sent: Monday, September 30, 2013 7:51 PM

To: Angie Stinnett; bspringr@charter.net; City of Waterloo, Mayor; cottingel@gmail.com; Dale Van Holten
(dvdutchvh1@gmail.com); jeni@highenergydj.com; Lindsay Reynolds ; Waterloo Clerk/Treas Office; Ziaja, Matt
Cc: ashtre@charter.net; eseidl@mckaynursery.comy; Jill Taylor (jataylor811@gmail.com);
mleisses@kunkelengineering.com; richardj@co.jefferson.wi.us; tbergan@mckaynursery.com; Tim Schultz
Subject: FW: City of Waterloo Meeting Notice & Agenda - Waterloo Regional Trailhead Implementation Team,
September 30, 2013

Mavyor & Council:

Tuesday morning | will amend the Council agenda to reflect the recommendation of the Waterloo Regional Trailhead
Implementation Team below. It voted 3-1 with one additional member voting yes by verbal proxy and a 2" member
abstaining and not included in the discussion. In summary the recommendation is to delay entering into an agreement
with Madison Audubon Society for one year and instead hiring Cotting Consulting.

The recommendation is summarized from the night’s agenda details.

Recommending to the Parks Commission and City Council the hiring of Cotting Consulting to a contract similar in job
description to that of the Madison Audubon Society Memorandum Of Understanding with details and difference listed
below. See Cotting Notes #1 Below... [Agenda Note: The implementation team may choose to convene to closed
session. The statutory exception for the closed session is Wis. Statute 19.85(1)(e) “Deliberating or negotiating the
purchasing of public properties, the investing of public funds, or conducting other specified public business whenever
competitive or bargaining reasons requires a closed session.” Upon conclusion of the closed session the body will
reconvene in open session.] See Thompson Notes #2 Below

Notes #1
FROM ALDERPERSON COTTING VIA EMAIL 9/26/2013
As a result of the communications and resources you shared with me in these e-mail correspondences, here is my plan:
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I propose an independent contract similar in job description to that of the MAS MOU, with the following details and
differences:

1) remuneration for a sum of $14,000 plus mileage to meetings required by the position (monthly commutes to
Watertown, Jefferson, or Madison to attend GHA and occasional MAS meetings),

2) mileage not to exceed $500 total for duration of contract, mileage submitted in accordance with municipal policy

3) No benefits. Taxes and other withholding my responsibility.

4) Contract to begin the second pay period in October (work on Phase 2 plans, timelines, preliminary WRT bookings,
organizing the November ribbon cutting ceremony, managing the WRT Facebook page, etc), and end second pay period
in September (2014 intern starts 1st pay period, the two week overlap is for training)

5) Payments disbursed in the normal municipal pay cycle.

Draft contract will be part of the Agenda for the September 30th WRT Implementation Team meeting. | will abstain
from voting on it, will leave the room while it is discussed. Mo, | request you be present for that meeting. If passed by
the Team, they may recommend the contract be on the agenda for the October 3rd Council meeting. At that meeting, |
will abstain from voting on the contract, will leave the room while it is discussed. | do request discussion be conducted
in closed session.

Contract will be paid for out of funds dedicated to the WRT facility, consequently | will abstain from voting on the WRT
budget as it pertains to the contract. However, | believe | can vote on the WRT budget as it pertains to capitol
expenditures or other contracts not related to my contract.

Notes #2
FROM MAYOR THOMPSON VIA EMAIL 9/26/2013

The implementation team should be made aware of the developments and discussions up to this point so they may
make an informed decision. I'm not sure why the meeting needs to be a closed session but if it legally acceptable, | have
no problem with. This would also apply to any subsequent Council meeting where this would be discussed/acted on.

Mo Hansen
Clerk/Treasurer

City of Waterloo

136 North Monroe Street
Waterloo, W1 53594-1198

voice - 920-478-3025 / fax - 920-478-2021
website - http://www.waterloowi.us
email - cityhall@waterloowi.us

Please consider the environment before printing this email.

Unless otherwise indicated or obvious from the nature of this transmittal, the information contained in this transmission is confidential and protected from
disclosure by the attorney-client privilege, or by attorney work-product doctrine, or by various privacy laws, or by virtue of it being proprietary in nature. This
transmission is intended for the exclusive use of the named recipient. If you are not the named recipient, or the employee or agent responsible to deliver it to the
named recipient, you are hereby notified that any use, copying, disclosure, dissemination, or other distribution of the information transmitted herewith is strictly
prohibited and you may be subject to legal restrictions or sanctions. If you have received this communication in error or are not sure whether it is confidential,
please immediately notify us by telephone (collect) at (608) 257-5661; and return the original message to us at the above address or destroy all copies. Thank you.

To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax advice contained in this communication (including

any attachments) is not intended to be used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting,
marketing or recommending to another party any {ransaction or matter addressed herein.
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AXLEY BRYNELSON, i1

Attorneys Since 1885 Mailing Address Office Location
Post Office Box 1767 Manchester Place
Madison, WI §3701-1767 Suite 200
www.axley.com 2 East Mifflin Street

Madison, WI 53703
Telephone: (608) 257-5661
Facsimile: (608) 257-5444

Direct Dial: (608)283-6733
E-mail: tfenner@axley.com

May 2, 2006

VIA E-MAIL

Mr. Mo Hansen
Clerk-Treasurer

City of Waterloo

136 North Monroe Street
Waterloo, WI 53594-1198

RE:  Garret Perry
Our File: 11110.52281

Dear Mr. Hansen:
This is in response to our recent telephone conversation and e-mail exchange.

As we understand it, Mr. Garret Perry was recently elected to the Common Council of the City of Waterloo.
Mr. Perry is an employee of Schreiber Anderson & Associates, Inc. (“SAA™), which is the engineering firm that
has been designated as the “City Engineer”. In the past, Mr. Perry has been a regular project leader for various
projects within the city which have been supervised by the City Engineer. You indicate that upon election to
the Common Council, Mr. Perry no longer works on any Waterloo specific projects; and that his employer,
SAA, has assigned him to different projects involving other municipalities.

You asked for some general guidance as to what involvement Mr. Perry can have as a city councilman with
respect to various matters that may come before the council, potentially involving the City Engineer. In that
regard, we observe the following.

It is our understanding that the City of Waterloo has not previously adopted any type of code of ethics
applicable to its elected officials. Rather, the city defers to Section 19.59 Stats., which is the “code of ethics”
for local governmental officials, employees and candidates. In that regard, we observe the following general
principles:

1. As a local public official, Mr. Perry cannot use his position as council person or committee
person to obtain financial gain or anything of substantial value for the private benefit of himself,
his immediate family, or for an organization with which he is associated.

FAEAFDATA\11110\52281-1100170027.DOC



Mr. Mo Hansen
September 26, 2013
Page 2

2. Mr. Perry, as council person and/or committee member, cannot take any official actions
substantially affecting a matter in which he, a member of his family or an organization with
which he is associated has a “substantial financial interest”.

3. Mr. Perry may not use his position in any way that produces or assists in the production of a
benefit, direct or indirect, for himself, his immediate family or for an organization with which he
is associated.

The foregoing does not preclude Mr. Perry from taking official actions with respect to any proposal to modify a
municipal ordinance.

We do not know if Mr. Perry is an “owner” of SAA; and if he is, the nature and extent of his ownership interest.
As noted, Section 19.59(1)(a) Stats., would preclude Mr. Perry as taking any action involving anything of
substantial value for his private benefit as well as the benefit of his immediate family or ...“for an organization
with which he...is associated”. Section 19.43(2) defines “associated” as meaning that Mr. Perry must own at
least ten percent (10%) of the outstanding equity of his employer. If he does not, SAA is not “associated”. 1
think it important that Mr. Perry advise in writing as to the nature and extent of his ownership interest; if any, in

SAA because it potentially has some bearing on potential actions, particularly with respect to the above general
principles.

In addition to the foregoing, we observe the following. The question of “ethics” really raises two concerns.
Obviously, the concern is that Mr. Perry not engage in actions contrary to the express mandates of applicable
law, which in this case would be Section 19.59 Stats. The second is that he should not be engaging in activities
where even the “appearance” of impropriety or conflict arises.

Accordingly, with the foregoing in mind, we now turn to the questions you have raised:

1. If Mr. Perry is appointed to the Finance, Insurance and Personnel Committee, it is my
understanding that that committee annually reviews the performance of the City Engineer. 1
would strongly suggest that Mr. Perry absent himself from any review process associated with
the review of the City Engineer for performance purposes.

2. You indicate that Mr. Perry, as a council member, will vote on the annual budget; and the annual
budget approves of funds for application to pay to the city engineer for services performed. The
answer to this question may be dependent upon whether or not Mr. Perry is “associated” with
SAA. If he is not an equity owner, of at least 10% then there probably is not a technical
violation of the statute. However, in order to promote the concept of avoiding even the
appearance of impropriety, we would suggest that Mr. Perry disclose, before the vote is taken on
the budget, that he is affiliated with SAA, the nature of that affiliation, that his vote should not be
construed as approving of the line item amount allocable to the City Engineer and that his vote is
a vote of approval for all other items in the overall levy. If in fact he is associated with SAA
such that he satisfies the equity requirements, then perhaps a better approach would be for him to
abstain from voting. We recognize that there may be certain practical problems associated with
abstaining in these circumstances. An alternative would be to request a formal opinion from the
State Ethics Board on the exact point raised. If the State Ethics Board blesses the transaction,
thgn he can vote.

FAEAFDATA\ 1110\52281-1100170027.DOC



Mr. Mo Hansen
September 26, 2013
Page 3

3. You indicate that Mr. Perry may continue working on certain projects within Waterloo that have
not yet been closed out. The question is whether or not he can continue to work. In the abstract,
we see no problem with continuation of working. The reason is that any consideration he
receives for his work is presumably coming from SAA. The city would not be paying him
direct. Section 19.59(1)(b) indicates that the prohibitions contained in that paragraph do “...not
prohibit a local public official from engaging in outside employment.” So long as Mr. Perry
reports to SAA, is paid by SAA and has no authority to act on behalf of the city in connection
with the project, we do not see a problem.

4. You indicate that the city will be engaging in a “capital improvement program planning
process”. You ask whether or not he can work or participate in that planning. I am assuming
that what you are talking about is purely planning. [ see no prohibition whatsoever that would
preclude Mr. Perry from engaging in that planning process. Indeed, he may have significant
information and bring to the table significant information on capital projects. What is unclear is
whether or not the City Engineer is going to be playing a role in this planning process. If the city
is paying for the City Engineer to assist in the planning process, then the answer to the question
becomes more problematic and difficult because of the blurring of the line between the
engineering services being provided for consideration and Mr. Perry’s role. However, if the
planning process is occurring without any significant involvement with the city engineer, then 1
am not necessarily seeing a problem.

5. You ask whether or not it is appropriate for Mr. Perry to participate in any debate relating to
issues regarding SAA even though he may abstain from an actual vote. Throughout Section
19.59, Stats., there are references to a public official taking action or attempting to “influence”
municipal actions or votes. We would strongly recommend that Mr. Perry, whenever he decides
to abstain from voting on a particular matter, also abstain from participating in any discussion,
either pro or con that may involve SAA. Indeed, in many communities, the council person in
question would simply remove himself from the council chamber during the period of time the
discussion took place as well as the voting. Such conduct is appropriate to avoid even an
appearance of impropriety.

We hope that we have been able to address some of the concerns raised by the city. Without a specific factual
circumstance being presented to us it is very difficult to respond. Please review and advise.

Sincerely,

AXLEY BRYNELSON, LLP
/s/

Timothy D. Fenner

TDF/jjo

FAEAFDATAM 1110\52281-1\00170027.DOC



City Hall

From: City Hall [cityhall@waterloowi.us]
Sent: Friday, September 27, 2013 10:38 AM
To: ashtre@charter.net; City of Waterloo, Mayor; cottingel@gmail.com;

eseidl@mckaynursery.com,; Jill Taylor; mleisses@kunkelengineering.com;

richardj@co jefferson.wi.us; tbergan@mckaynursery.com; Tim Schultz; Waterloo Clerk/Treas
Office; Angie Stinnett; bspringr@charter.net, Dale Van Holten; jeni@highenergydj.com;
Lindsay Reynolds ; Ziaja, Matt

Cc: Timothy Fenner; Bob Thompson Traveling; City of Waterloo, Mayor

Subject: Waterloo Regional Trailhead Intern Position and Alderperson seeking Independent Contractor
contract / email thread

Attachments: 20130927095535.pdf

TO: Waterloo Regional Trailhead Implementation Team Members And Council Members

SUMMARY:

At the request of Mayor Thompson, in advance of Monday’s Implementation Team meeting, and in advance of
Thursday’s Council meeting, | am forwarding you an attached document and email thread that covers an email
discussion covering several days. These communications relate to the interests expressed by Alderperson Laura Cotting
to receive compensation to provide services to establish programming for the Waterloo Regional Trailhead (WRT).
Initially Laura inquired about and announced her intention to apply for the existing opening for a Madison Audubon
Society (MAS) Internship created by Council action at the recommendation of the Implementation Team. MAS Executive
Director Gary Funk stated to Laura that he thought it would be inappropriate for MAS to hire her. He supplied several
lines of reasoning relating to the ethical operations of non-profit organizations.

Alderperson Cotting then forwarded questions about a scenario whereby the municipal intern agreement with MAS
would get deferred for one year and her firm, Cotting Consulting, would enter into a contract with the City of Waterloo
for one year to get programming in place and set up the WRT facility.

Questions have been raised and information has been forwarded in the thread below.

Also forwarded for your review is a May 2006 document from the City Attorney Tim Fenner discussing Section 19.59
Wisconsin Statutes which is the code of ethics for local government officials. Please review the attached. In the 2006
case of Alderperson Garrett Perry, Garrett did not have an ownership interest in the firm Schreiber Anderson &
Associates Inc. which at the time was the city engineering firm of record for the City of Waterloo. In this 2013 scenario, |
am assuming Laura has an ownership stake of greater than 10% in Cotting Consulting. Alderperson Cotting has been
given a copy of the 2006 attorney’s communication and has been informed in writing as to the express mandates of
applicable law.

Below is the email thread.

Mo Hansen
Clerk/Treasurer
City of Waterloo

From: Robert Thompson [mailto:zip53594mayor@hotmail.com]

Sent: Thursday, September 26, 2013 4:22 PM

To: City Hall

Subject: Re: Waterloo Regional Traithead Intern and Alderperson seeking Independent Contractor contract



The implementation team should be made aware of the developments and discussions up to this point so they
may make an informed decision. I'm not sure why the meeting needs to be a closed session but if it legally
acceptable, I have no problem with. This would also apply to any subsequent Council meeting where this
would be discussed/acted on.

Sent from my iPad

On Sep 26,2013, at 4:05 PM, "City Hall" <cityhall@waterloowi.us> wrote:

Bob:

Any questions before the October 30" WRT implementation Team meeting? Anything we should
convey to the Implementation Team in advance?

-Mo

From: Laura Cotting [mailto:cottingel@gmail.com]

Sent: Thursday, September 26, 2013 2:36 PM

To: City Hall

Cc: Bob Thompson Traveling; City of Waterloo, Mayor; Timothy Fenner

Subject: Re: FW: FW: FW: Waterloo Regional Trailhead Intern and Alderperson seeking Independent
Contractor contract

Mo,

In my mind, I truly believe I am saying the same thing to you over and over, I am sorry if it
seems to you I say something different every time. Perhaps it is at the heart of communication
issues we have had from time to time over the years. Typically I start with a broad goal, then
refine details and implementation strategies to improve the odds of attaining the goal. In
discussions with you, particularly when you 'play devil's advocate', I am getting feedback from
you about the goal AND my ideas for the approach. After these discussions I typically decide my
ideas for approaching the goal require refinement before implementing them. Then I come back
to you with my ideas for the refinements. The goal doesn't change, but my methods of attainment
are mutable.

In this situation, the goal is to have the WRT facility run by an annually rotating MAS intern,
successfully. The salary is appropriate for an inexperienced individual, which, to provide
quality service and facilitate success of the facility, requires the position be turnkey ready. Since
this facility is brand new and the first of its kind for an overall county wide project that is also
among the first of its kind, the internship position is definitely NOT turnkey ready. Approach:
The position needs to be made turnkey ready by someone intimately familiar with the project.
Constraints: The individual has to "work cheap" and be acceptable to all stakeholders. Further
Constraints: If I do it, it must be in a legal manner and in a way appropriate to my seat on
Council.

As a result of the communications and resources you shared with me in these e-mail
correspondences, here is my plan:

I propose an independent contract similar in job description to that of the MAS MOU, with the
following details and differences:

1) remuneration for a sum of $14,000 plus mileage to meetings required by the position (monthly
commutes to Watertown, Jefferson, or Madison to attend GHA and occasional MAS meetings),



2) mileage not to exceed $500 total for duration of contract, mileage submitted in accordance
with municipal policy

3) No benefits. Taxes and other withholding my responsibility.

4) Contract to begin the second pay period in October (work on Phase 2 plans, timelines,
preliminary WRT bookings, organizing the November ribbon cutting ceremony, managing the
WRT Facebook page, etc), and end second pay period in September (2014 intern starts 1st pay
period, the two week overlap is for training)

5) Payments disbursed in the normal municipal pay cycle.

Draft contract will be part of the Agenda for the September 30th WRT Implementation Team
meeting. I will abstain from voting on it, will leave the room while it is discussed. Mo, I request
you be present for that meeting. If passed by the Team, they may recommend the contract be on
the agenda for the October 3rd Council meeting. At that meeting, I will abstain from voting on
the contract, will leave the room while it is discussed. I do request discussion be conducted in
closed session. ‘

Contract will be paid for out of funds dedicated to the WRT facility, consequently I will abstain
from voting on the WRT budget as it pertains to the contract. However, I believe I can vote on
the WRT budget as it pertains to capitol expenditures or other contracts not related to my
contract.

I will vote on the municipal budget but note in the minutes my vote does not include
expenditures directly related to the WRT contract.

Thanks to all for giving this matter due diligence.
Sincerely,

Laura Cotting

On Thu, Sep 26, 2013 at 1:03 PM, City Hall <cityhall@waterloowi.us> wrote:

Laura:

Attorney Tim Fenner was called back to his office on other matters today. He called me regarding the
communications to date on this topic. Below are my phone notes and attached is a 2006 document
generated at the time Garret Perry served on the Council.

Regarding a scenario whereby the City modifies its existing agreement with Madison Audubon Society,
deferring the hiring of a Madison Audubon Society Intern until September of 2014 and instead hiring
Cotting Consulting to provide services as an independent contractor until September of 2014 to create
and install programming for the Waterloo Trailhead Facility...



A) | recounted portions of previous communications including recounting how Herb Lenius was a
crossing guard while serving on the Council; that Garret Perry served as an elected official while working
for the firm under contract to provide municipal engineering services; and that Chris Abell served as the
uncompensated President of the Firemen's Park Trustees while serving on the Council.

B) Fenner said a contract in this instance should be for less than $15,000. An amount greater than
$15,000 is open to felony charges as stated in the criminal code of the Wisconsin State Statutes.

C) Tim then followed on by saying, “then it comes down to ethics.” The person, or firm representative,
hired cannot use her position as an elected official to directly benefit herself or her immediate spouse in
a financial manner.

D) The elected official involved must abstain from discussion and voting relating to all matters relating to
the contract. In reply to my question: “Does that mean an elected official in this position must abstain
from voting on the municipal budget?” Tim replied, the elected official should fully disclose and be on
the record (reflected in the minutes) as fully disclosing that she is voting for a portion of the budget, but
not the portion of the budget relating to the contract.

E) Attached is an additional resource for this topic: Tim’s 2006 letter about Garret Perry’s time on the
Council. Note the comments on page two, highlights are mine.

IMPORTANT NOTE: As expressed by Attorney Fenner in Garret’s situation in 2006, please accept the
attached communication as my written notice as to the nature and extent of an ownership interest and
how it relates to Section 19.43(2) of the Wisconsin Statutes.

Thank you.

Mo Hansen
Clerk/Treasurer

City of Waterloo

136 North Monroe Street

Waterloo, Wi 53594-1198



voice - 920-478-3025 / fax - 920-478-2021

website - http://www.waterloowi.us
email - cityhall@waterloowi.us

Please consider the environment before printing this email.

From: City Hall [mailto:cityhall@waterloowi,us]

Sent: Thursday, September 26, 2013 8:23 AM

To: 'Laura Cotting'

Cc: Bob Thompson Traveling (zip53594Mayor@hotmail.com); City of Waterloo, Mayor

Subject: RE: FW: FW: Waterloo Regional Trailhead Intern and Alderperson seeking to serve as Intern

Laura:

As with ethics related items, | am forwarding information below so that all involved can make informed
decisions. | apologize for using the incorrect phrase. The scenarios you pose seem to change with each
communication.

Wisconsin Department of Workforce Development Publication #1 on Independent Contractors

Wisconsin Department of Workforce Development publication #2 on Independent Contractors

IRS link on independent contractors




The City Attorney is out this week.

From: Laura Cotting [mailto:cottingel@gmail.com]

Sent: Tuesday, September 24, 2013 11:35 AM

To: City Hall

Cc: City of Waterloo, Mayor

Subject: Re: FW: FW: Waterloo Regional Trailhead Intern and Alderperson seeking to serve as Intern

Mo, Why do you keep using the phrase "municipal intern"? I'm suggesting developing the
position so it is "turnkey ready" for an intern. I would do this as an independent contractor, not
as a municipal intern. MOU with MAS would start in 2014.//Laura

On Mon, Sep 23, 2013 at 8:29 AM, City Hall <cityhall@waterloowi.us> wrote:

Bob:

Below is Laura’s follow-up with me to the scenario she is putting forward where the internship is
changes from a Madison Audubon Society Internship to the Municipal Internship for one year. Laurais
hired as the paid municipal intern for one year. In this scenario she is saying she remains on the Council
during the duration of the time she serves as the municipal intern.

From: Laura Cotting [mailto:cottingel@gmail.com]
Sent: Saturday, September 21, 2013 12:36 AM
To: City Hall

Subject: Re: FW: Waterloo Regional Trailhead Intern and Alderperson seeking to serve as
Intern

Herb Lenius, Garret Perry, Chris Abell and Eric Seidl. All of them did work on City projects in
one form or another while Alders (or appointees). These are just the ones I know of, there may
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be others. There was a way for them, there should be a way for me. Thanks for the phone follow
up. //Laura

On Fri, Sep 20, 2013 at 4:46 PM, City Hall <cityhall@waterloowi.us> wrote:

Laura:

In reply to your follow-up question below:

You would be directly benefitting from a municipal contract. While it wouldn’t be a felony you would be
in violation of the ethics law (separate from the criminal code referenced by Fenner...). The general
provision previously stated in the email thread.

The previous answer would apply: (1) Can an Alderperson serve both as a paid municipal intern and
as an elected official? Answer: No, An elected official cannot serve simultaneously as a
municipal employee and as an elected official.

Laura: thanks for the call, we broke up on the line. Please check out 433 & 305.

http://gab.wi.gov/node/433

http://gab.wi.gov/node/305

http://docs.legis.wi.gov/statutes/statutes/19/111/41

From: Laura Cotting [mailto:cottingel@gmail.com]

Sent: Friday, September 20, 2013 4:01 PM

To: City Hall; Fenner, Timothy

Subject: Re: FW: Waterloo Regional Trailhead Intern and Alderperson seeking to serve as Intern




What if [ were an independent contractor and the amount under $15,000?7 Taxes etc. my
responsibility. No benefits. Job task was setting the facility and programming up so it could be
turned over to an intern, duration of job from November (or December) to September 1st?

On Fri, Sep 20, 2013 at 3:53 PM, City Hall <cityhall@waterloowi.us> wrote:

Laura:

Below are my phone notes from City Attorney Tim Fenner responding to my 10:02 am email:

- He agreed with the answer to question #1.

- He made a public policy argument that taking a leave of absence would leave the district
unrepresented. He mentioned the example of former Congressman Jessie Jackson Jr. who was
away from his position for an extended period. He commented that the idea of a leave was
contrary to the notion of representative government.

- The City Attorney mentioned that the source of dollars (private versus tax levy dollars...) did
not factor into ethics considerations. He said a municipal intern at whatever pay level would
benefits in numerous non-monetary ways: workers comp coverage, liability coverage, municipal
immunities, etc... He equated it to receiving federal dollars for a project and then hiring the
funding applicant to do the work.

- He reiterated the legal concept we discussed, that an individual cannot play two roles: serving
on the governing body and employee.

- He also referenced the criminal statutes reading from section 946.13 noting that it is a felony to
vote on a contract in the amount of $15,000 or more if the Alder directly, or indirectly, benefits
financially.

- He said if a non-profit was separately funding and hiring the intern, the elected official would
have to not discuss or vote on any matter relating to the project. We have already gone down the
path of this being a municipal project.

He summarized by highlighting the public policy argument made in bullet point # 2 above.

Mayor Thompson is in this afternoon. He expressed his concerns about going the route of
converting the internship to a municipal intern.



Let me know if you have any further questions on this topic.

Mo Hansen
Clerk/Treasurer

City of Waterloo

136 North Monroe Street

Waterloo, WI 53594-1198

voice - 920-478-3025 / fax - 920-478-2021

website - http://www.waterloowi.us

email - citvhall@waterloowi.us

Please consider the environment before printing this email.

From: City. Hall [mailto:cityhall@waterloowi.us]

Sent: Friday, September 20, 2013 10:02 AM

To: tfenner@axley.com

Cc: cottingel@gmail.com; City of Waterloo, Mayor

Subject: Waterloo Regional Trailhead Intern and Alderperson seeking to serve as Intern

Tim:

Alderperson Laura Cotting has brought to my attention a scenario last night that has generated
the following questions in my mind. Iam asking for your review and opinion. Thank you.



The Alderperson is inquiring about the being compensated as a municipal intern.

QUESTIONS:

(1) Can an Alderperson serve both as a paid municipal intern and as an elected official? Answer:
No, An elected official cannot serve simultaneously as a municipal employee and as an elected
official.

(2) Can the elected official take a leave of absence from holding office for a period of one year to
serve as a municipal intern (with compensation) and then return back as an Alder to complete the
term of office?

(3) If funding for the internship is raised privately, run through a separate non-profit organization
which is one of the Waterloo Regional Trailhead facility project partners — then, can the Alder
serve as the intern and continue to serve as Alder?

(4) Are there any variations of the above that do not pose ethics concerns whereby the Alder is
financially compensated to serve as the intern and continues serving as an Alderperson?

Previously, Alderperson Cotting expressed interest in being hired by Madison Audubon Society
and serving as the intern as we currently have the position configured — see MOU with City of
Waterloo.

The Madison Audubon Executive Director told Laura yesterday that Madison Audubon Society
would not consider hiring her as an intern because of conflicts of interest.

The new scenario the Alderperson is posing is to change the internship. The arrangement with
Madison Audubon Society would be delayed one year; the internship would be redefined as a
municipal internship for the initial year with the Alder serving as the intern.

BACKGROUND:

The City in partnership with the DNR, Trek Bicycle and others is building the Waterloo

Regional Trailhead. It is a facility offering outdoor recreational and educational opportunities

for all. The City of Waterloo is the lead governing body responsible for the facility. As part of
10



the on-going operations of the new facility the City Council on September 5™ agreed, by
resolution, to a memorandum of understanding with the Madison Audubon Society (see
attached) whereby the City will fund and the Society will employ an intern whose primary
responsibility will be to serve as a lead person for facility programming and activities.

Thursday the Alderperson appointed by the Mayor to serve as the volunteer Implementation
Team Leader, Laura Cotting, announced that she was applying for the Internship. Gary Funk,
“the Executive

Non-tax levy dollars (private donations) have been raised and will be raised by the City -- by the
Implementation Team and others -- to fund the internship.

Again, the scenario I am asking about is with Laura serving as a municipal intern.

Thank you for your advice on this item.

Mo Hansen
Clerk/Treasurer

City of Waterloo

136 North Monroe Street

Waterloo, W1 53594-1198

voice - 920-478-3025 / fax - 920-478-2021

website - http://www.waterloowi.us

email - cityhall@waterloowi.us

Please consider the environment before printing this email.
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City of Waterloo
September 5, 2013

Memorandum of Understanding
Madison Audubon Society

This Memorandum of Understanding serves to document the agreement, responsibilities, and
commitments between the Madison Audubon Society (MAS) and the City of Waterloo relating to
Waterloo Regional Interns (WRT Interns) in their employment to perform activities mutually beneficial to
MAS and the City of Waterloo under the primary supervision of MAS and secondarily by the City of
Waterloo Regional Trailhead Coordinator.

Overview:

The WRT Intern is to provide year round staffing of the Waterloo Regional Trailhead Facility being the
lead individual in creating & administering facility programming, overseeing upkeep of the grounds and
building organizational & financial support for this new facility. All aspects of the project and related
issues will be implemented and operated consistent with City of Waterloo policies and procedures.

Project Insurance:

Insurance Coverage Qualifiers |
Certificate of Statutory limits Required of non-municipal employees
Insurance for Workers working on City premises
Compensation
Certificate of $1,000,000 “The City of Waterloo, its officers, employees
Insurance for combined single and agents” must be listed as an additional
Commercial General |limit insured under Madison Audubon Society
Liability liability policy.

MAS certificate of insurance must be on file in
the Clerk/Treasurer’s office, 136 N. Monroe
Street, Waterloo, WI 53594

Auto Coverage If there are no Audubon vehicles coming to the City evidence of
auto coverage is not required.

Project Scope: This project will cover the activities of WRT Interns from September 5, 2013 through
September 1, 2014 with an automatic renewal absent a thirty days written notice from MAS or the City.

Position Summary & Expected Outcomes:

- Perform all duties described in the WRT Naturalist Intern Position Description
- Network with local and regional stakeholders

- Assist with fundraising for WRT interpretive displays

- Create and implement initial WRT programming

- Assist in the establishment of plantings and outdoor interpretive signage

- Assist with fundraising for playground

A volunteer Waterloo Regional Trailhead Facility Coordinator representing the City of Waterloo will
provide minimal training and oversight. Interns are expected to be able perform the assigned duties
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independently and without physical risk to themselves or to City property. Proof of worker liability and
worker’s compensation insurance will be provided to the City by the Madison Audubon Society as noted.

City responsibility for injury management is limited to gaining access to emergency care in whatever
manner is currently done in the City. The individual must then act in accordance with the MAS Workers
Compensation policy.

" Appointing, Rescinding An Appointment & Reviewing Intern Performance: A three person
committee consisting of the Mayor or appointee, the MAS Executive Director or appointee, and the
volunteer Waterloo Regional Trailhead Coordinator will be responsible for jointly appointing and
reviewing the performance of the WRT Intern with authority to rescind the appointment by a majority
vote of the committee if necessary.

Annual Project Budget:

Source of Funds

The City will provide funds to MAS necessary for the compensation of the WET Interns to perform their

duties. The City will furnish housing valued at $12,000 annually at no charge to the Intern. The City will
- provide equipment and supplies on site as necessary to perform the duties required.

ITEM SOURCE OF FUNDS | Estimated VALUE
wages, workers compensation, City of Waterloo $16,500

liability insurance

Housing City of Waterloo $12,000

Tools & supplies provided for use at WRT | City of Waterloo $1,000

Project Team:

OFFICE TEAM PHONE E-MAIL

MEMBER

WRT/GHA/ City Laura Cotting 920-478-2404 | cottingel@gmail.com

City of Waterloo Mo Hansen, 920-478-3025 | cityhall@waterloowi.us
Clerk/Treasurer

Madison Audubon Society | Gary Funk (608)255-2473 | gfunk@madisonaudubon.org
Executive
Director

Lotd) p g i i3

Signature Date
Mayor Robert Thompson
City of Waterloo
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Signature / Date

Madison Audubon Society
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